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ARBITRATION

Emergency Relief in Domestic and International

Construction Arbitration

By Kate Krause and Joseph M. Matthews

Kate Krause Joseph M. Matthews
The options available when a party to a construction
dispute needs emergency relief, like most areas of com-
mercial dispute resolution, depend on some decisions that
are made at the time a contract is formed and some that
are made at the time a dispute relating to that contract
arises. The first involves negotiating and drafting skills,
good judgment based on knowledge of potentially avail-
able substantive and procedural law, available judicial
and arbitral forums, and some clairvoyance. The second
involves analytical and strategic thinking, advocacy skills,
and good judgment, and depends in large part on the
clairvoyance of the people who negotiated and drafted
the contract.

This article offers assistance to those involved in nego-
tiating and drafting construction contracts, domestic to
the United States and international, to better anticipate
how and when disputes that require emergency relief are
likely to arise, and to provide for them in the contractual
dispute resolution clause. It will also help those parties
faced with the need to seek emergency measures by trying
to clarify the prospects for success or failure of some of
the options that are likely to be available to them.! Finally,
this article will explore and recommend best practices for
the conduct of emergency procedures and for emergency
arbitrators in the hope that they will continue to develop

Kate Krause is an arbitrator and mediator with more
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construction, commercial, and international disputes.
She is a Fellow of the Chartered Institute of Arbitrators.
Joseph M. Matthews has been an advocate and arbitrator
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Arbitrator of the Chartered Institute of Arbitrators, a
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6 THE CONSTRUCTION LAWYER

and provide meaningful alternatives for parties and coun-
sel in construction disputes.

Common Situations Requiring Emergency Relief in

Construction Disputes

There are, of course, many situations that might cause

one party to a construction contract to believe that emer-
gency relief is necessary and proper. Although no attempt
to list them all will succeed, it is possible to list some

common ones:

A dispute arises during the course of construction
and the contract contains mutual obligations on
one party to perform and the other to pay for that
performance. Either party may escalate the dispute
by refusing to either perform or to pay, and the
other party may seek emergency relief to alter the
balance of power between the parties.

« The contract may include a bond (most commonly
a performance bond will give rise to requests for
emergency relief), and the party obligated to per-
form seeks emergency relief to prevent the payor
from calling on the performance bond.

o The contract may have a liquidated damages pro-
vision with a right to set off such damages against
draws, and the performing party may seek emer-
gency relief to prevent set-off.

+ There may be a concern that one or the other party
might move assets, such as construction material,
towers, etc.

» There may be a concern about the need to protect
intellectual property.

» There may be a concern about the need to preserve
evidence of a specific construction condition that
needs to be corrected but needs to be preserved for
purposes of introduction into evidence during a
subsequent dispute proceeding.

+ One party may have reason to believe that the
adverse party will destroy or hide documents that
should be produced in discovery.

In all these situations, and many others that may arise in
the construction context, serious and potentially irreparable
harm may occur prior to the constitution of the arbitral tri-
bunal. Until fairly recently, the only recourse for parties in
arbitration was to request interim relief from the courts. To
address this gap in available remedies in arbitration, many
institutions have adopted procedures to allow for appoint-
ment of an emergency arbitrator who can issue emergency
relief before the tribunal has been constituted.
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INSTITUTION

YEAR ADOPTED

RULE (REVISIONS YEAR)

American Arbitration Association Commercial Rules 2013; 2000 (Optional Rules R-38 (2013)

for Emergency Measures of

Protection)

(AAA Com.)

American Arbitration Association Construction Rules 2015
(AAA Constr.)

Asian International Arbitration Centre (AIAC) 2013

Australian Centre for International Commercial Arbi- 2011

tration (ACICA)

China International Economic and Trade Arbitration 2015

Commission (CIETAC)
Dubai International Arbitration Centre (DIAC)

Hong Kong International Arbitration Centre [Inter- 2013

national] (HKIAC)
International Centre for Dispute Resolution ICDR) 2006
International Chamber of Commerce (ICC)** 2012

2018; 2005 (EF)

R-39 (2015)

Schedule 3 (2018)
Schedule 1 (2016)

Appendix III (2015)

[Final emergency arbitrator rules
not yet released]; Art. 12 (EF)
(2007)

Schedule 4; Art. 42 (EF) (2018)

Art. 6 (2014)
Art. 29 & Appendix V (2017)

International Institute for Conflict Prevention and Res- 2013 (Admin.); 2007 R-14 (Admin. 2013); R-14 (Non-

olution [Administered (Admin). & Non-Administered (Non-Admin.)

(Non-Admin.)] (CPR)**

Admin. 2018)

International Institute for Conflict Prevention and 2014 (Admin.); 2007 R-14 (Admin. 2014); R-14 (Non-

Resolution—International [Administered & Non- (Non-Admin.)

Administered] (CPR Int’1)**

JAMS Comprehensive (JAMS Comp.)*

JAMS International (JAMS Int’l)

London Court of International Arbitration (LCIA)

Singapore International Arbitration Centre (SIAC) 2010
Stockholm Chamber of Commerce (SCC) 2010
Swiss Chambers Arbitration Institution (SCAI)** 2012

2014
2016; 2011 (EF)
2014; 1998 (EF)

Admin. 2007)

R-2¢ (2014)

Art. 3 (2016); Art. 22 (EF)

Art. 9B; Art. 9A (EF) (2014)
Schedule 1; Rule 5 (EF) (2016)
Appendix IT (2017)

Art. 43 (2012)

* The JAMS Engineering & Construction Rules (2014) and UNCITRAL Arbitration Rules do not contain any procedures for appointment of

emergency arbitrators or expedited formation of the permanent tribunal.

** Although AAA Commercial, CPR, ICDR, ICC, CPR, JAMS Comprehensive, SCC, and SCAI have rules for expedited arbitration, those
rules do not include expedited formation (EF) of the tribunal due to urgency.

History of Emergency Arbitrator Rules

In 2006, the International Centre for Dispute Resolu-
tion, the international arm of the American Arbitration
Association, adopted the first known opt-out rule by a
leading international arbitration forum specifically autho-
rizing the request for and appointment of an emergency
arbitrator to consider and decide requests for emergency
relief pending the constitution of an international arbitral
panel under the ICDR Rules. At the time, three institu-
tions had optional rules for appointment of a pre-arbitral
referee or emergency arbitrator.? In the years since 2006,
most major commercial® arbitral forums have adopted
rules and procedures for appointment of emergency
arbitrators.* Several forums also offer an alternative pro-
cedure for expedited formation of the permanent tribunal.
The table above lists the major organizations that have
adopted rules for emergency arbitrator proceedings and,
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where indicated, expedited formation of the permanent
tribunal (EF):

Prior to the adoption of emergency arbitrator rules,
uncertain patterns of emergency relief developed both
domestically and internationally to meet the needs of
parties to contract disputes where the contracts included
arbitration provisions. These included interventions by
courts in domestic and international disputes as well as
interim relief granted by arbitral tribunals, both domestic
and international. Domestically in the United States, most
courts since the 1970s have concluded that they have the
authority to enter injunctive relief in support of arbitration
proceedings. Courts around the world have similarly been
willing to enter emergency relief prior to constitution of the
tribunal. Internationally, arbitral tribunals in commercial
and public international disputes have granted provisional
relief pending the outcome of disputes.’
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Reliance on courts to enter emergency relief prior to
constitution of the arbitral tribunal has several potential
drawbacks. For example, if a primary reason for choos-
ing arbitration was to avoid having a dispute resolved by
a particular national court, reliance on the same court for
emergency relief prior to constitution of the arbitral tribunal
may be unsatisfactory. And it may not be possible to select
another national court that is more acceptable if that court
will not have effective jurisdiction to enforce its orders. Con-
struction disputes, because they always involve real property
that is subject to the jurisdiction of some national court sys-
tem within which the real property is located, always suffer
from this dilemma. Commencing an action in a national
court also may involve loss of confidentiality that parties
may have valued when they included an arbitration provi-
sion in the construction agreement.

With the notable exception of CPR, all the emergency
arbitrator rules provide that the Institution makes the
choice as to who will serve as the emergency arbitrator.
This is a significant loss of the parties’ choice of deci-
sion-maker that is an inherent attribute of arbitration,
particularly international arbitration.

In large infrastructure projects, both domestic and
international parties sometimes include Dispute Boards
as part of the dispute resolution process. Very generally,
Dispute Boards come in two basic flavors—Dispute Adju-
dication Boards, where the decisions are binding on the
parties, subject to subsequent review by a court or arbitral
tribunal, and Dispute Review Boards, where the decisions
of the Dispute Board are only advisory. In addition, Dis-
pute Boards are generally categorized as “standing” or

“ad hoc” in nature.” A standing Dispute Adjudication
Board that gives the DAB authority to enter emergency
relief would perhaps eliminate the need for emergency
relief from either a court or arbitral tribunal. However,
such Dispute Boards can be extremely expensive and,
if the parties include a standing Dispute Adjudication
Board in their contract but fail to designate the members
of the board, the need for emergency relief from either a
court or arbitral tribunal may still arise.

The next two sections briefly describe the operation of
the various rules and provide some recent statistics from
several of the arbitral institutions regarding applications
pursuant to the emergency arbitrator rules.

Mechanics of Current Rules and Statistical Experience How
the Rules Function

The rules adopted by the institutions listed in the table
above are very similar to each other. With one exception,
all these sets of rules apply to arbitration agreements
entered into or arbitrations filed on or after the date
the procedures were adopted, unless the parties opt out
by written agreement.® Most procedures require that a
demand for arbitration be filed before or concurrently
with the application for emergency relief. However,
HKIAC, ICC, SCC, and SIAC rules allow the application
to be filed before the demand for arBitration, provided
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that a demand is filed within between seven and 30 days
after the application, subject to extension by the emer-
gency arbitrator. The rules generally provide that upon
application by a party, notice to the other party,” and pay-
ment of the required fees, the institution will appoint a
sole arbitrator within a specified number of days. How-
ever, some rules allow the institution to act as a gatekeeper,
requiring it to make an initial determination as to whether
the application should be accepted.! The fees required
to accompany the application for emergency relief vary
considerably, ranging from US$2,000 (CPR administra-
tive fee, plus deposit for emergency arbitrator fees) to
US$40,000 (ICC)."!

The schedule contemplated by each set of rules varies
slightly, but all are intended to move quickly consider-
ing the emergent nature of the proceedings. Most require
appointment of the emergency arbitrator within one busi-
ness day of receipt of the application. The emergency
arbitrator must promptly (usually within two business
days) establish a schedule for consideration of the appli-
cation. Most of the rules require that each party be given
a reasonable opportunity to be heard on the applica-
tion, except for the CPR and JAMS rules, which require
that such opportunity be provided “whenever possible”
or “taking into account the nature of the relief sought.”
Many of the rules specify a time limit within which the
emergency arbitrator must rule on the application, rang-
ing from five days (SCC) to fifteen days (AIAC, CIETAC,
SCAI) from the date the emergency arbitrator received
the file, subject to extension by agreement of the parties
or the institution in appropriate circumstances.'

Most of the rules require that the application for
emergency relief contain some showing of urgency. For
example, the HKIAC rules require that the applicant set
forth “the reasons why the applicant needs the Emergency
Relief on an urgent basis that cannot await the constitu-
tion of an arbitral tribunal.” ICDR Article 6(1) requires
that the application contain “the reasons why such relief
is required on an emergency basis. . . .” The LCIA rules
provide: “The application shall set out, together with
all relevant documentation: (i) the specific grounds for
requiring, as an emergency, the appointment of an Emer-
gency Arbitrator; and (ii) the specific claim, with reasons,
for emergency relief.”

To obtain an award granting emergency relief, the
ACICA rules require that the applicant prove irreparable
harm in the absence of the relief, that such harm substan-
tially outweighs the harm to the adverse party if the relief
is granted, and that there is a reasonable likelihood of the
applicant’s success on the merits. The HKIAC rules pro-
vide that the emergency arbitrator may consider those three
factors in deciding the request. The AAA and JAMS rules
require a showing of “immediate and irreparable loss or
damage,” whereas the other rules provide no guidance to
the emergency arbitrator on the standards to be applied
in granting or denying emergency relief.

The specific language regarding the scope of relief an
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emergency arbitrator may enter varies slightly, but all
sets of rules allow the emergency arbitrator to issue an
award maintaining the status quo and/or granting affir-
mative relief. In almost all cases, the emergency arbitrator
may require security for issuance of the emergency relief
and may apportion the costs and fees associated with the
application among the parties. In addition, all rules pro-
vide that any order or award entered by an emergency
arbitrator is subject to review, affirmation, reversal, or
modification by the arbitral tribunal appointed in the case.

A few institutions offer an alternative avenue for
obtaining emergency relief by providing a procedure
for the expedited appointment of the permanent tribu-
nal. DIAC and LCIA have rules specifically allowing
for expedited formation of the tribunal upon a showing
of exceptional urgency. HKIAC, JAMS International,
and SIAC rules allow the institution, in its discretion, to
abridge any period of time upon a showing of “excep-
tional urgency,” including the time period for formation
of the permanent tribunal.”® Given that the normal pro-
cedures for appointment of and challenge to tribunal
members would still apply, although the time periods
would be shortened, it is unlikely that the permanent tri-
bunal could be appointed as quickly as an emergency
arbitrator. This delay would have to be weighed against
the potential cost savings and the advantage of having a
single tribunal determine all aspects of the case.

Statistical Experience

The ICDR has administered ninety-one emergency arbi-
tration applications since the adoption of Article 6 in
2006. Of those, forty-two cases resulted in decisions grant-
ing relief (in whole or in part) to the applicant, twenty
cases resulted in decisions denying relief to the applicant,
fifteen cases were settled without decision, twelve cases
were withdrawn, one case was administratively closed,
and one case was pending as of October 2018.'

The ICC has administered ninety-two emergency
arbitration applications since Article 29 and Appendix
V were adopted in 2012 through November 2018, result-
ing in eighty-nine emergency arbitrator appointments
and seventy-nine orders issued. There were two applica-
tions received in 2012, six in 2013 and 2014, ten in 2015,
twenty-five in 2016, twenty-one in 2017, and twenty-two
in 2018 through November. Of the 78 cases accepted by
the Secretariat through April 2018, eight were withdrawn,
one resulted in a consent award, 19 were rejected in whole
or in part on grounds of jurisdiction or admissibility, 36
entirely rejected the relief requested, 15 partially granted
relief, and only eight fully granted the requested relief.!®

The HKIAC reports a total of twelve proceedings in
which an emergency arbitrator was appointed between
2014 and 2018. One application was dropped, and one
involved an agreement that predated the emergency
arbitrator provisions. The HKIAC appointed an emer-
gency arbitrator in the remaining ten cases, of which two
resulted in consent awards, one resulted in a cost award

after the claimant withdrew the request, one is pending,
and the remaining 3ix resulted in emergency awards. !¢

SIAC has had fifty-seven emergency arbitrator cases
through 2017. Of those, twenty-nine were granted in
whole or in part, sixteen were rejected, ten applications
were withdrawn or a consent award entered, and two were
pending at the time of the report.” JAMS reports that
since the emergency relief procedures became available,
JAMS has appointed an emergency arbitrator in approx-
imately nineteen cases. Of those, emergency arbitrators
issued orders in twelve cases.'s

Recommendations for Drafting of Arbitration Provisions
with an Eye Toward Emergency Relief

Professionals engaged in negotiating and drafting dispute
resolution provisions in construction contracts might
consider developing a matrix of factors to consider in
selection of the law, forum, and rules impacting the poten-
tial for emergency relief from an arbitrator in the event of
a dispute. The importance of drafting a carefully consid-
ered arbitration clause cannot be overstated because the
specific terms of such a clause may be a contributing, if
not the decisive, factor in the court’s determination of the
propriety of an emergency relief order.!® These matrices
will necessarily be incomplete when initially developed,
but they can be improved over time as experience with
actual disputes is included in the decision-making matrix
and applied to future projects.

The specific language regarding the scope
of relief an emergency arbitrator may enter
varies slightly, but all sets of rules allow the

emergency arbitrator to issue an award
maintaining the status quo and/or granting
affirmative relief.

Following is a very preliminary example of the kinds
of factors that might be included in an initial matrix
for making some choices as to what a dispute resolu-
tion provision might include: (1) What is the citizenship/
nationality of the parties to the contract? (2) Where is the
property or the subject matter of the contract located?
(3) What potential national civil justice systems, in addi-
tion to the jurisdiction where the project is located, are
available to resolve contract disputes? (4) Are there crit-
ical third parties to the contract such as lenders and/or
surety bond companies? If so, what are their citizenships/
nationalities and what other national courts might have
Jjurisdiction over them? (5) Do the parties have relation-
ships outside the boundaries of the subject contract that
might impact their performance of the subject contract?
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If so, what are the nature and geographic center of those
outside relationships and what other national courts
might have jurisdiction over them?

Of course, there are additional questions that should

be considered, but once they have been identified, it is
possible to compile a matrix that puts a value on the key
options. For example:

i

Place a value between one and ten on the desirability
of each potential national judicial system that might
be available for purposes of obtaining emergency relief
should it become necessary, including the jurisdic-
tion where the project is located and any other where
a party to the contract may be subject to personal
jurisdiction. As an example, the judiciary of Singa-
pore might be viewed as highly desirable with efficient,
well-compensated, and high-quality judges who are
generally knowledgeable and reasonably accessible
and might be given a value of ten, whereas the judi-
ciary of another country might be viewed as inefficient,
corrupt, or generally incompetent and might be given
a value of one. Even if the property that is the sub-
ject of the contract/project is not located in Singapore,
it might still make sense to consider designating the
courts of Singapore for purposes of emergency relief
should it become necessary.

Place a value between one and ten on the desirabil-
ity of the emergency arbitrator procedure provided
by each set of rules under consideration for inclu-
sion in the dispute resolution provision of the
contract. As an example, the ICDR rules might be
considered favorably due to its extensive experience
with Emergency Rule 37, the first such rule adopted
in 2006, and might be given a value of seven. The
ICC Court in its structure for emergency arbitrator
procedures includes the court in its supervisory role,
and this could be viewed favorably or unfavorably
depending on the need for speed in the emergency
proceeding. They might be given a value of five.
Included in the valuation of each set of institu-
tional rules needs to be an assessment of the pool
of potential emergency arbitrators for each forum.
ICDR, like the AAA, does not make its panels pub-
lic. This might cause ICDR’s favorability rating to
be reduced from seven to five. LCIA lists members
but specifically warns that it does not vouch for the
quality of members as potential arbitrators. The
LCIA Court considers applications for appoint-
ment of an emergency arbitrator and it will make
the appointment if it deems the application proper.
The ICC has established councils and other groups
to advise the Secretariat in selecting arbitrators, sub-
ject to approval and appointment by the court. The
different ICC councils around the world appear to
have different procedures for advising the Secre-

USCIB website, and the Nominations Committee

considers the arbitrators in the database when it
makes recommendations for appointment, includ-
ing emergency arbitrators.? The HKIAC publishes

on its website a list of the arbitrators from whom it
will appoint an emergency arbitrator pursuant to

its rules.”! JAMS lists all arbitrators on its website

and this may give JAMS a favorable rating. It would

be beneficial if each forum provided a list of the

arbitrators from whom it will appoint emergency
arbitrators and describe the procedure that will

be employed in the appointment, such as rotation,
random, geographic, or other factors like expertise.
Transparency is increasing, and as it does, the valu-
ation process will improve.

Once the above evaluations have been completed,
consider the pros and cons of using an available

national court versus an emergency arbitrator
procedure established by one of the established

international arbitral forums. For example, a choice

to use a national court may require abandonment
of confidentiality of the proceedings. This may or
may not be significant to the contracting parties. A
choice to rely on an emergency arbitrator procedure

contained within one of the established sets of rules

for international arbitration may limit the availabil-
ity of certain remedies, particularly if they include

possible non-parties to the contract, such as bond-
ing companies, funders, suppliers, or subcontractors.
On the other hand, the orders and judgments of
domestic courts have limited authority beyond their
own jurisdictional limits, whereas there may be a

better chance of an order/award of an emergency

arbitrator being enforceable in multiple jurisdictions.
The LCIA is an interesting forum in this regard.
Located as it is in London, most general counsel

or other transactional lawyers deciding what rules

and forum to include in the dispute resolution pro-
vision contained in a contract involving parties from

different countries are likely to value the courts of
the UK very highly. The prospect that former high

court or commercial court judges are likely to be

appointed as emergency arbitrators by the LCIA
may well cause it to be valued highly also. On the

other hand, if the most likely court that will need

to enforce an emergency order/award is in London,
it is hard to argue that a party should intentionally

incur the additional cost of an emergency arbitrator
rather than simply going to court for the emergency
relief in the first instance. Given recent UK case

law regarding the impact of emergency arbitrator
rules on the continued right to seek court interven-
tion, the draftsperson may want to ensure that the

right to seek relief in court is specifically preserved.

tariat. For example, the USCIB, which serves as
the ICC Council for the United States, has estab-
lished a database of potential arbitrators on the

Developing the matrix discussed in the preceding
paragraphs is a good start and may lead to some general
propositions that could help those drafting arbitration
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clauses in international construction contracts. After that,
the person drafting or negotiating the arbitration clause
will want to consider the circumstances that are specific
to the contract at hand and that are likely to bear on the
decisions regarding emergency relief. For example, if the
real and/or personal property involved in the contract is
located in a country with an acceptable (highly valued)
judiciary, it is likely that counsel asked to seek emergency
relief on behalf of a party will be grateful for and likely
utilize the right to seek emergency judicial relief simulta-
neous with commencement of the arbitration. No matter
how good the emergency arbitration rules and procedure
and no matter how qualified the arbitrator appointed to
conduct it, it is likely preferable to go directly to court.

Similarly, if there is a critical third party, such as
a surety, supplier, or subcontractor who cannot be
pressed into the contractual dispute resolution proce-
dure, it is likely that direct court access will be preferable.
If, however, the critical third party is not subject to the
jurisdiction of the court of primary jurisdiction under
the New York Convention, then it may be preferable to
use an emergency arbitrator proceeding so that the order/
award of the emergency arbitrator has a better chance
of being enforceable in a court where that party is sub-
ject to personal jurisdiction, as an award under the New
York Convention.

If an arbitral forum’s rules specifically authorize ex
parte applications for emergency relief (currently only
permitted by SCAI), this could be a very significant fac-
tor in deciding whether to select that forum’s rules in the
dispute resolution clause of a contract. Further, the more
transparent each forum becomes with respect to the panel
of potential emergency arbitrators and the procedure for
their appointment, the more likely that forum’s emergency
arbitrator rules will be viewed favorably.

There will be other general propositions that could help
guide in the drafting of dispute resolution clauses. How-
ever, the usefulness of such a matrix can only increase as
the draftsperson gains greater experience with and knowl-
edge of the institutional rules and developing domestic
and international laws governing emergency arbitrator
procedures.

Proposals for Emergency Relief Procedures and Standards
This section discusses three important issues relating to
emergency relief: whether applicants should be entitled
to seek ex parte relief, the continued availability of court-
ordered emergency relief, and the standards that should
be adopted by emergency arbitrators for issuance of emer-
gency relief.

Ex Parte Applications for Emergency Relief

Ex parte injunctive relief, which does not require prior
notice to the opposing party, is available in federal and
state courts throughout the United States and in many
foreign countries. In addition to establishing the elements
for issuance of a temporary injunction, the applicant must
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generally show that it will suffer irreparable harm before
the adverse party can be heard in opposition, and the
resulting order will usually expire within a short time
unless a noticed hearing has been held and a preliminary
or permanent injunction issued.”

In contrast, only SCAI currently allows ex parte
applications for emergency relief.”> However, there is no
logical basis for precluding the parties from seeking ex
parte emergency relief in arbitration when such relief is
available from the courts. The types of emergency relief
likely to be requested, such as injunctions to preserve
assets or evidence, often depend for their success on the
absence of notice to the adverse party, such that requiring
advance notice may effectively defeat the purpose of the
application. By selecting institutional rules that contain
emergency arbitrator procedures allowing for ex parte
applications, the parties will have consented to the issu-
ance of emergency relief without prior notice, thereby
effectively waiving the right to equal treatment of the
parties in this limited situation. In contrast, the parties
have not consented to the issuance of ex parte injunctive
relief from the courts, yet such relief is routinely granted
in contravention of their express agreement that all dis-
putes be subject to arbitration. In addition, limiting the
time period that the order is effective should mitigate
any harm the adverse party may suffer before the noticed
hearing can be held. Allowing ex parte applications for
emergency relief in arbitration supports the intent of the
parties by not forcing them to turn to the courts whenever
notice to the other parties would potentially diminish or
eliminate the effectiveness of requested relief.?*

It must be recognized that there are questions as to the
enforceability of ex parte arbitral orders in international
proceedings, under both the New York Convention and
the UNCITRAL Model Law on International Commer-
cial Arbitration.” However, because anecdotal evidence
indicates there is a high degree of voluntary compliance
with arbitration orders,* this should not preclude arbi-
tral institutions from making ex parte applications for
emergency relief available.

Ex parte applications for emergency relief in arbitra-
tion should therefore be permitted, subject to similar
requirements and procedures as those applicable in court.
The ex parte applicant should be required to show that
it would likely suffer irreparable harm either (1) before a
noticed hearing could be held or (2) as a result of providing
advance notice to the adverse party. If the other elements
for issuance of a preliminary injunction are established, the
requested relief should be granted by order effective for a
period not to exceed two weeks, at which time the adverse
party must be given an opportunity to be heard, although
the adverse party can request an earlier hearing. If institu-
tions are initially hesitant to adopt provisions allowing for
ex parte emergency relief, they could make such provisions
applicable only if the parties opt in, thereby ensuring the
parties have made an informed decision to allow ex parte
emergency arbitrator proceedings.
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Continued Availability of Emergency Relief

firom the Courts

Virtually all the domestic and international institutional
rules provide that a request for interim or emergency
measures to a court is not incompatible with the arbi-
tration agreement or the institution’s rules.?’” However,
only the ACICA, ICC, HKIAC, and LCIA rules address
the impact of the emergency procedures on the availabil-
ity of interim measures from a court, providing generally
that the emergency arbitrator procedure is not intended
to prevent any party from seeking interim or conservatory
measures from a competent authority at any time.?® The
LCIA rules add that the emergency arbitrator procedure

“shall not be treated as an alternative to or substitute for
the exercise of such right.”

It must be recognized that there
are questions as tothe enforceability of
ex parte arbitral orders in international

proceedings, under both the New York
Convention and the UNCITRAL Model Law
oninternational Commercial Arbitration.

Despite the clear intent of these rules, the issue has
arisen as to whether courts continue to have the authority
to grant emergency relief if the institution’s rules include
an emergency arbitrator procedure and, if so, whether
that authority is somehow limited by the availability of
such procedure. On this issue, the case of Gerald Met-
als SA v. Timis® is instructive. In an arbitration under
the English Arbitration Act and the LCIA rules, Gerald
Metals sought appointment of an emergency arbitra-
tor seeking a freezing injunction preventing the Timis
Trust from disposing of assets. In response to the appli-
cation, the Trust provided certain undertakings ensuring
the assets would not be disposed of except under specified
conditions. Finding the undertakings sufficient, the LCIA
Court rejected Gerald Metals’ application for an emer-
gency arbitrator, at which point Gerald Metals applied
to the English High Court of Justice for the requested
injunction. In denying relief, the court relied on Section
44(5) of the Arbitration Act, which provides that a court
can grant urgent relief only if or to the extent that the
arbitral tribunal “has no power or is unable for the time
being to act effectively.” Because the tribunal in this case
(the LCIA Court) had the power to act within the nec-
essary time period but found that there was insufficient
urgency to grant the requested relief due to the under-
taking provided by the Trust, the High Court found that
it did not have the authority to act uiider Section 44(5).
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The court acknowledged that LCIA Rules Paragraph
9.12 stated the emergency arbitrator procedures were not
intended to prejudice a party’s right to seek interim relief
from the courts but found that it did not prevent the pow-
ers of the court from being limited by the existence of
such procedures.

In a case under the English Arbitration Act and the
ICC Rules that presented in a different procedural posture,
GigSky ApS v. Vodafone Roaming Services S.A.R.L.,** the
High Court of Justice found that the existence of an emer-
gency arbitrator process did not prevent the High Court
from granting injunctive relief. Vodafone had terminated
an agreement to provide network services to GigSky. The
day before filing a notice of arbitration, GigSky sought
and obtained, without notice, an interlocutory injunc-
tion from the Court requiring that Vodafone reinstate
the service. The Court rejected Vodafone’s challenge to
its jurisdiction, finding that if GigSky had invoked the
ICC emergency arbitrator facility on the date it sought
the injunction, “there would have had to have been an
appointment and then a hearing, and . . . that would
have taken at least another 11.5 days or so.”3! As such,
under Section 44 of the Arbitration Act, there was “no
other tribunal empowered to act when the injunction was
sought,” and the Court therefore had jurisdiction to issue
the injunction.®

Although the Gerald Metals and GigSky cases were
decided under the English Arbitration Act, the same
rationale might be applied by U.S. courts in considering
applications for emergency injunctive relief. The four-
prong test for issuance of a preliminary injunction to
preserve the status quo pending arbitration includes the
requirement that the movant prove with reasonable cer-
tainty that it will be irreparably injured if the requested
relief maintaining the status quo is not granted.?® If
emergency arbitrator procedures are available under the
circumstances presented, a court might conclude that
the requested relief should not be granted by the court
because there can be no irreparable harm in denying the
relief because the applicant could request appointment
of an emergency arbitrator.

Although most federal circuit courts in the United States
allow courts to issue preliminary injunctive relief in cases
subject to arbitration, the Eighth Circuit does not, and the
Eleventh and D.C. Circuits have not stated their position.*
If those two circuits or the circuits that follow the majority
position decide to adopt the English approach that there is
no irreparable harm in denying injunctive relief if the arbi-
tral institution provides emergency arbitrator procedures,
parties to arbitrations under institutional rules that pro-
vide emergency arbitrator procedures would no longer have
access to the courts for emergency relief, notwithstanding
any provision in those rules that the emergency arbitrator
provisions are not intended to replace court-ordered emer-
gency relief. The emergency arbitrator procedures should
therefore ensure that the parties can obtain relief from the
emergency arbitrator in as many of the same situations
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as were previously available from the courts. Time limits
for appointment of the emergency arbitrator, scheduling
of any hearing, and issuance of the order must be short
enough to ensure relief can be obtained in the same time
frame as from a court.* The cost of obtaining relief from
an emergency arbitrator should be reduced to more closely
approximate the cost to obtain court-ordered relief.

There are currently several situations in which a court
can grant emergency relief that an emergency arbitra-
tor cannot. The most common situation is where there
is a “without notice” or ex parte application for emer-
gency measures, which is currently only allowed under
SCAI rules. As discussed above, there is no reason why
ex parte applications should not be permitted in emer-
gency arbitration, and allowing them would eliminate the
need to resort to the courts in circumstances where notice
may prevent the emergency measures from being effective.
Another situation in which a party can obtain emergency
relief only from the courts is when the emergency mea-
sures are directed to a third party. There appears to be
no basis upon which an emergency arbitrator can ren-
der an enforceable order of emergency relief against a
third party, such that this will remain one circumstance
in which the parties will be required to seek relief from
the courts. Finally, if the relief involves real or personal
property within the jurisdiction of an acceptable court,
seeking relief from the court can further streamline the
process. Thus, there are many situations in which a party
may prefer to seek emergency relief from the courts rather
than an emergency arbitrator.

Another consideration is the comparative enforceabil-
ity of court orders versus arbitral emergency relief orders.
If a party refuses to comply with an emergency arbitra-
tor’s order, the arbitrator’s lack of coercive powers means
the arbitrator can only impose sanctions in the form of
either adverse inferences or an award of costs and dam-
ages arising from the failure to comply. Because the threat
of sanctions may not suffice to ensure compliance, the
requesting party will have to resort to the courts to obtain
enforcement, which will delay obtaining the urgent relief
that was needed. In addition, issues have arisen as to
whether an order or award of an emergency arbitrator is

“final” for purposes of court enforcement, both domesti-
cally and under the New York Convention.

Based on the numerous situations in which court-
ordered emergency relief may be preferable to an
emergency arbitrator proceeding, and the clear intent
of the arbitration rules that those procedures not limit a
party’s right to seek interim relief from a court, the bet-
ter view is for courts to continue to grant interim relief
in appropriate circumstances even if the requesting party
could otherwise seek such relief from an emergency
arbitrator.

Criteria for Issuance of Emergency Relief

None of the emergency arbitrator procedures provide
meaningful guidance concerning the standards to be met
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for issuance of emergency relief. Some of the rules specify
that there must be-a showing of “immediate and irrepa-
rable loss or damage” (AAA, JAMS Comprehensive) or
“immediate loss or damage” (JAMS International). The
ACICA and HKIAC rules list three factors to be consid-
ered by emergency arbitrators: irreparable harm in the
absence of the relief, whether such harm substantially
outweighs the harm to the adverse party if the relief is
granted, and whether there is a reasonable likelihood of
the applicant’s success on the merits. The remaining rules
do not delineate any standards to be applied by the emer-
gency arbitrator.

Although there are few reported cases indicating the
standards currently used by emergency arbitrators, the
Stockholm Chamber of Commerce (SCC) publishes
summaries of emergency arbitrator decisions rendered
under its procedures that indicate significant variation
in the standards applied in granting or denying interim
relief.?” It further appears that emergency arbitrators set a
fairly high bar for granting emergency relief, as applicant
success rates range from thirty-one percent to fifty-two
percent.>®

In developing standards to be satisfied for granting
emergency relief, consideration should be given to the
factors adopted for court-ordered injunctive relief and
for interim relief in arbitration. In the United States and
internationally, courts and arbitrators look to some or
all of the following factors, some of which are included
in the few institutional rules that specify any standards:
(1) jurisdiction, (2) the likelihood of success on the mer-
its, (3) urgency, (4) irreparable harm, (5) the balance of
hardships, and (6) whether the relief requested is in the
public interest.*

The first factor requires that the applicant demon-
strate a prima facie case that the tribunal has jurisdiction
over the substantive claim. It is generally sufficient if the
applicant shows that an arbitration agreement exists that
arguably covers the substantive claim—in essence, if there
is not a manifest lack of jurisdiction, this requirement
will be satisfied.*

“Likelihood of success on the merits” has been framed
in different ways by courts and arbitrators, following a
continuum from a prima facie case on the merits to a
probability or strong likelihood of success on the mer-
its.*! There are several reasons why emergency arbitrators
(and courts, for that matter) should require only a prima
facie showing of a reasonable possibility of success on
the merits. First, determining the relative merits of the
case should remain, as far as possible, the province of the
permanent tribunal. Further, given the urgent nature of
the emergency application, and the complex nature of
most merits determinations in construction cases, it is
unlikely that an emergency arbitrator will have the time
or information necessary to make a well-reasoned evalua-
tion of the merits of the parties’ positions. In addition, if,
as recommended above, institutions allow ex parte appli-
cations, the emergency arbitrator will only have a prima
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Jacie case presented for consideration. Finally, using the

sliding-scale approach discussed below, the emergency
arbitrator can and should use higher standards for the
remaining factors if the proof of success on the merits
is relatively weak, while also requiring security to ensure
that the responding party is not prejudiced if the appli-
cant is subsequently unable to prove its case before the
permanent tribunal.

The “urgency” factor is sometimes viewed as an aspect
of irreparable injury because a showing of irreparable
injury if the relief is denied would presumably suffice to
establish the urgency of the requested relief. However, it
is not difficult to imagine a situation in which the appli-
cant will suffer irreparable injury in the absence of interim
relief, but such injury will not occur until sometime in
the near future. If the injury will not arise until after the
permanent tribunal can be constituted, an emergency
arbitrator should deny the requested relief, notwithstand-
ing that the applicant has made a showing of irreparable
harm, because the emergency arbitrator procedures were
adopted solely to address those situations where relief is
needed before the permanent tribunal can consider the
application. It is thus particularly important in the emer-
gency arbitrator context to consider urgency as a separate
factor, and to place a high burden on the applicant to
establish that the requested relief must be granted imme-
diately to avoid irreparable harm. In fact, urgency should
be the threshold factor to be considered because a failure
to show urgency—defined as a showing that the alleged
harm will probably arise before the permanent tribunal
can be constituted—should result in an immediate denial
of emergency relief without the need for considering the
likelihood of success on the merits, irreparable harm, or
any other factor.

The standard for establishing irreparable harm for
injunctive relief in the United States, which had been the
subject of considerable disagreement among the courts,
was clarified in 2008 as requiring that the applicant dem-
onstrate a probability of irreparable harm if interim relief
was denied, rather than just a possibility.*> Some interna-
tional procedures require a showing that irreparable harm
is likely to result if the interim measure is not ordered.® It
is recommended that the minimum standard should be a
reasonable possibility of irreparable harm, with a higher
standard required if the other factors do not weigh heav-
ily in favor of the requested relief.

“Irreparable harm” is generally defined as injury that
cannot be compensated by damages.* Some courts have
held that the harm is irreparable if it is compensable by
damages but the responding party might not be in a finan-
cial position to pay such damages.*> In addition, proof
that the potential economic loss is so great as to threaten
the continuing existence of the moving party’s business
has been held sufficient to establish irreparable harm.*
These criteria provide a reasonable basis for a finding of
irreparable harm and should be adopted by emergency
arbitrators. .
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The “balance of hardships” factor is also referred to
as the proportionality standard and requires a compari-
son of the harm to the applicant that would be avoided
by granting the requested relief to the harm the relief
would cause the responding party. If granting the relief
would cause relatively greater harm to the respondent
or to third parties, the relief may properly be denied.*
This factor is properly considered in ruling on an applica-
tion for emergency relief, while the emergency arbitrator
should always consider whether requiring security or nar-
rowing the requested emergency relief may be sufficient
to mitigate the potential harm to the respondent.

Finally, the “public interest” factor considers whether
the requested relief is in the public interest or, instead,
violates public policy.*® Although this factor may only
apply in a limited number of cases, the emergency arbi-
trator should ensure that the parties address whether this
factor is implicated by the emergency relief application.

A majority of courts apply a sliding-scale approach in
applying the criteria for issuance of interim relief, wherein
the various factors are balanced against one another such
that a strong showing of one factor may overcome a lesser
showing of another factor.” Under this approach, also
known as the “serious questions” test, a strong showing
of irreparable harm may overcome a finding that there
were serious questions as to the likelihood of the moving
party’s success on the merits.*® The sliding-scale approach
is particularly appropriate for emergency arbitrator pro-
ceedings in light of the extremely short time limits for
determination of applications for emergency relief and
the ability to grant relief based upon a more flexible anal-
ysis consistent with the equitable nature of arbitration.

Based on the foregoing, the following factors should
be considered in ruling on an application for emergency
relief: (1) urgency, (2) prima facie showing of jurisdiction,
(3) prima facie showing of a reasonable possibility of
success on the merits, (4) reasonable possibility of irrep-
arable harm, (5) balance of hardships, and (6) public
interest. The emergency arbitrator should first determine
whether the applicant has established that the requested
relief is urgent by demonstrating that the alleged harm
would probably arise before the permanent tribunal
can be constituted. If urgency is not established, emer-
gency relief should be denied. Assuming the applicant
has made a satisfactory showing of urgency, the remain-
ing factors should be considered, using a sliding-scale
approach. For example, if the applicant demonstrates a
strong probability of irreparable harm, emergency relief
may be appropriate even if the balance of hardships is
only slightly in favor of the applicant. Similarly, a show-
ing that the applicant will probably succeed on the merits
may require only a reasonable possibility of irreparable
harm for emergency relief to be granted.

Adoption of these standards will result in consistent and
supportable decisions on applications for emergency relief,
while providing emergency arbitrators with the flexibility
to adapt such relief to protect the interests of all parties.
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Conclusion

Given the rapid increase in emergency relief applications in

arbitration since the adoption of the first emergency arbi-
trator provisions, there is a clear need for such relief to be

available outside the courts. Clients and their attorneys nego-
tiating dispute resolution clauses in construction contracts

would be well-advised to develop a matrix of considerations

to evaluate in drafting arbitration clauses to best adapt those

clauses to the particular needs of each project. Clients and

their attorneys who will be participating in the arbitration

of disputes would be well-advised to educate themselves

on the availability and the advantages and disadvantages

of emergency relief from courts and emergency arbitra-
tors so they will be prepared to take decisive and effective

action when seeking or opposing emergency relief. Emer-
gency arbitrators would be well-advised to have an intimate

and immediate understanding of the rules and standards

to be applied in deciding applications for emergency relief,
as they will not have the time to obtain such understand-
ing after they have been appointed. And finally, institutions

would be well-advised to consider a number of changes to

their policies and procedures regarding emergency relief,
including publishing their rosters of potential emergency

arbitrators and describing the factors that will be consid-
ered in selecting the emergency arbitrator, allowing ex parte

applications, ensuring that time limits and costs of emer-
gency procedures are relatively comparable to court-ordered

emergency relief, and setting forth the specific factors to be

considered by emergency arbitrators in deciding applications

for emergency relief. If all stakeholders adopt these practices,
emergency arbitrator procedures will mature into a process

that furthers the purposes and protects the integrity of the

arbitration process itself. 2
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was also upheld, even though both federal and New York courts
cannot issue such injunctions, due to the public policy favoring the
confirmation of arbitral awards).

49. See, e.g., Alliance for the Wild Rockies v. Cottrell, 632 F.3d
1127 (9th Cir. 2011) (serious questions going to the merits and a
hardship balance that tips sharply toward the plaintiff can support
issuance of an injunction, assuming the other two elements of the
Winter test are met); Hoosier Energy Rural Elec. Co-op, Inc. v. John
Hancock Life Ins. Co., 582 F.3d 721 (7th Cir. 2009) (the more net
harm an injunction can prevent, the weaker the plaintiff’s claim
on the merits can be while still supporting preliminary relief); Del.
River Port Auth. v. Transamerican Trailer Transp., Inc., 501 F.2d
917 (3d Cir. 1974) (when considerable injury will result from either
the grant or denial of a preliminary injunction, greater significance
must be placed on the likelihood of success on the merits); Series 5
Software Ltd. v. Clarke [1996] 1 All ER 853 (Eng.) (the court retains
flexibility as to which factors to consider and what weight should
be given to each factor). Bur see Real Truth About Obama, Inc. v.
Fed. Election Comm’n, 575 F.3d 342 (4th Cir. 2009) (holding that
the circuit’s prior test, which permitted “flexible inter-play” among
the elements, may no longer be applied after Winter), vacated on
other grounds, 130 S. Ct. 2371 (2010).

50. Alliance for the Wild Rockies, 632 F.3d 1127.
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